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INTRODUCTION

THE CITIZEN PLANNER TRAINING COLLABORATIVE

It is the mission of the Citizen Planner Training Collaborative to empower local officials serving
on Planning Boards and Zoning Boards of Appeals to make effective and judicious decisions
providing them with educational opportunities, access to information and resources and by
encouraging the cooperation and integration of land use boards within local government. This
workshop is one of the building blocks of a core curriculum for local planning boards and zoning
boards of appeals. Taking this set of courses over a period of two of three years will provide you
with the knowledge and skills you need as a board member to perform the basic duties of your
position effectively.

This approach to training requires the cooperation of all the major players in the field of planning
and zoning. The Collaborative combines the expertise and resources of the Massachusetts
Federation of Planning and Appeals Boards, Massachusetts Department of Housing and
Community Development, University of Massachusetts Extension, American Planning
Association, Massachusetts Association of Regional Planning Agencies and the Massachusetts
Planning Directors.

You are attending this program because you are willing to serve your community on a local
Board by donating your time, learning a lot of new information, dealing with a fair amount of
frustration, and receiving usually more criticism than praise. The Citizen Planner Training
Collaborative strongly believes that you deserve all the training and support you can avail
yourself. Your community also deserves well trained local officials who make decisions
judiciously, objectively, and effectively.

We are offering a menu of training modules across the state to make training accessible,
affordable, and available every year -- basic courses for new members and additional modules
for your tool chest. We are diversifying our training media so that you will have access to
workshops, audiotapes and electronic online services that will make information accessible to
you via your home or town/city hall computer — for example, training modules, calendars, model
bylaws and links to state statutes and regulations.

We need to charge local boards a training fee to help offset costs. We encourage you to establish
a small budget item for training in your annual budget in anticipation of attending trainings
regularly. We are working hard to make the trainings worth the expense.

COURSE OBJECTIVES
Participants will learn:
¢ the major tools for planning, their purposes and mechanisms
e how to follow the laws of conduct for public officials, and
e how to build cooperative working relationships in town/city hall



WHAT IS PLANNING?

Planning is:
" ..the conscious attempt to solve problems and control the course of events by
foresight, systematic thinking, investigation, and the exercise of value preferences
in choosing among the alternative lines of action.”

Gilbert & Specht
Planning for Social Welfare 1977

Do you feel that this is what you are doing at your Board meetings? The Citizen Planner Training
Collaborative hopes to help you get out of the reactive mode most officials find themselves in, so
that you can get into the proactive mode that is true planning.

Some of the purposes of planning:

Orderly growth to minimize costs and conflicts
Clean water and air

Healthy economy, local jobs

Good schools, other municipal services

Housing appreciation, availability and affordability
Efficient use of taxes

Recreation areas and open space

Natural and cultural resource protection

LEGAL RESPONSIBILITY TO PLAN

State statute (The Zoning Enabling Act, MGL Chapter 40A) assigns to:

o the planning board = long range planning, zoning and subdivision administration
e the zoning board of appeals = appeals and other key decisions

In addition, case law has evolved from continuous interpretations of substantive and procedural
aspects of the Zoning Act.

Overall, planning is a good thing to do. It's possible and legal. But most boards do not find the
time to do it.



TOOLS OF PLANNING AND ZONING

The comprehensive or master plan, zoning bylaws or ordinances and subdivision regulations are
your municipality's basic planning tools. This workshop will provide you with an overview of
the purposes of each tool, and how they should fit together to provide a solid basis for local
officials' on-going decision-making on behalf of the community. We will also consider your
respective statutory responsibilities in regard to the adoption and administration of these tools.
We'll start with brief definitions of what these tools are. You'll hear more about them later in the
workshop.

THE COMPREHENSIVE OR MASTER PLAN

The comprehensive or master plan is a policy document outlining the municipality’s current
situation and desired future. It is a public document with legal standing if duly adopted by the
policy board that guides municipal decisions.

Emphasis on:
e future patterns of land use,
e provision of services,

¢ relationship among different parts of the community (e.g. housing, business, open space,
transportation).

ZONING BYLAW OR ORDINANCE & ADMINISTRATION

e Special permits
e Variances
¢ Site plan review

The bylaws or ordinance regulates the pattern and appearance of development; creates zoning
districts within which certain uses will be prohibited, permitted or permitted by special permit,
and spells out the development review process.

ZONING MAP WITH OR WITHOUT OVERLAY DISTRICTS

The zoning map shows the locations of the different districts within the city or town.

OFFICIAL MAP (DIFFERENT FROM THE ZONING MAP)
The official map shows public ways and parks previously laid out and established by law and
private ways existing and used in common by more than two owners.



SUBDIVISION REGULATIONS ‘
(THE SUBDIVISION CONTROL ACT MGL CHAPTER 41 §§ 81K-81GG)

The subdivision regulations regulate division of land into smaller parcels. They specify
standards for roadways and other improvements in resulting new rights of way.

In addition to the tools mentioned above, planning boards should add to their basic set of tools:

CAPITAL IMPROVEMENTS PROGRAM (CIP)

The Capital Improvements Program is the on-going municipal plan to schedule and pay for
needed major expenses.

DOING YOUR JOB RIGHT: ADMINISTRATION & CONDUCT

There are four essential aspects of doing your job that you must get control of. They are clear,
reasonable, and straight-forward. Do them right, and you will be meeting your fundamental,
ethical obligation of fairness. You will also be keeping yourself and your municipality out of
legal entanglements or lawsuits.

e Adopting rules and regulations
o Establishing working relationships with other boards
and municipal staff

Adhering to the Open Meeting Law
¢ Being mindful of ethics/conflict of interest concerns

ADOPTING RULES AND REGULATIONS
Your board should have duly adopted Rules and Regulations on such topics as:

Election of Officers: How you will establish rotation of Board responsibilities without hard
feelings

Appointments: How you will schedule them on your agenda ahead of time, so you can review
materials before the meeting and budget your time.

Meetings: Time, location, agenda

Record of Proceedings: How you keep and provide access to the minutes (more about minutes
later on)



Conduct of meetings (applicants, citizen participation): How you will handle 'who gets to
talk, and when'. "Open meeting" does not mean you must let anybody seize the floor

whenever he or she wants to. You cannot do your job if you don't plan and enforce a balance
between public input and your time for deliberations.

Applications (special permits, site plan review, subdivisions, etc.): How you will handle all
the applications. Be clear about what constitutes a complete application. Incomplete
information can be reason for denial. The review period clock always starts ticking upon
submittal.

Public Hearings How you will conduct your public hearings. Who doesn't have a horror story
about a public hearing that got out of hand? The only way to avoid this is to do homework
ahead of time about how to conduct a constructive hearing -- and then stick by your rules.

Writing of Decisions This is how you are clear to the concerned parties, and how you provide
firm footing for future proceedings. Pull your board’s rules and regulations out and look
them over. These may be topics of future workshops.

You will probably find that reviewing these topics with your fellow board members will prompt
much more discussion and varied opinions than you would expect. It is worth the effort to come
to thoughtful agreement because the way you craft and follow your rules and regulations will
have a great influence on whether you drag yourselves home from meetings at midnight,
exhausted and frustrated, or get home at a reasonable hour feeling the satisfaction of having
completed your work and done it well. '

ESTABLISHING WORKING RELATIONSHIPS WITH OTHER BOARDS & MUNICIPAL
STAFF

Your board does not work in a vacuum but is part of the local government team operating out of
town or city hall. It is important that you establish effective working relationships with those
offices that play into planning and zoning decisions:

It is recommended that you take a team approach to your work within town/city hall. Though
there are few laws that require a team approach, it is:

e very much to your community's benefit,

e makes your jobs easier by tapping others' knowledge and authority, and

e fairer to applicants and to abutters

A team approach (rather than a turf approach) to the administration of bylaws/ordinances and
regulations is more efficient, fairer to the public, and better for your physical and mental health in
the long run. It is not an easy tradition to start up: different boards and officials have different
responsibilities, personalities, expertise, and legal mandates. But you must still see that you are
on the same side, and that means doing your best on behalf of the community.



CitY/TOWN HALL TEAM LINE-UP

1. City/Town Clerk
Filings, postings
2. Building Inspector
Zoning Enforcement
3. Board of Health
Title 5 issues (on-site water disposal), subdivision filing (their decisions are binding and
planning boards must follow them)
4. Conservation Commission
Wetlands Protection Act with respect to new developments
5. Historic Commission
Reviews development impacting National Register or state listed properties or historic
districts.

In addition to those listed above, consider some of the other officials in your municipality that
you need to work well with. Is there anyone here who has not at some point said, 'Oh no!! We're
going to have to deal with X?' This is a diagnostic sign that you need to work on establishing
more of a team approach before the next controversial application comes in!

This holds also for the relationships between the two boards we bring together in this course.
What is your relationship with the other respective board in your city/town? Be teammates.
Avoid frustration and burn-out. Don't sue each other... communicate. Here are some ways to
collaborate that will make everyone's life easier and help get you rolling together.

Shared computer database: The management and sharing of information - today facilitated by
computers - is crucial to timely and good decisions. Who has not wasted time spinning
wheels because you did not have the right information?

Check-off circulation list for all applications: Numerous boards and officials receive
applications for a variety of permits. Each of you can require that -- together with submitting
it to you -- the applicant must circulate copies of the application to a designated list of other
boards and officials. Each of them checks off on the circulation list that they have received
it.

Development review process manual: A clear road map through your development review
process will help the applicant avoid that feeling of being a pinball bouncing fruitlessly back
and forth. It will make clear just what homework needs to be done before taking up your
time. And you and your fellow officials will learn a lot from the discussions you'll have as
you try to figure out how an application should make its way through town/city hall.

Regular all-boards' meeting: The lack of communication among local officials can be
staggering. Sitting together in the same room 2 or 3 times a year can work wonders. You can



work out problems in the review process, discuss the implications of expected applications,
and strategize for long-range planning.

Map Inventory: Work towards developing a comprehensive map inventory, which is parcel
based and which can be shared among municipal boards.

OPEN MEETING LAW (OML) (CHAPTER 30A §11AY%,39 §23A, 39 §23B)

Purpose: To conduct government in full view of the public and to eliminate secrecy surrounding
deliberations and decisions on which public policy is based. Note that this means that the public
has to be able to watch and listen. They do not have to be allowed to speak or participate in the
discussion. Be careful — during a public hearing the public must be given an opportunity to
speak.

Rule: No quorum of a governmental body may meet in private for the purpose of deciding on or
deliberating on any matter.

Requirement: All meetings of a governmental body must be open to the public.
e A Subcommittee is a governmental body
e Work sessions are meetings
e Site visits are not meetings

Exceptions: Executive Sessions: By law there are now nine reasons why a body may go into
executive session. The most common reason relating to planning/zoning deliberations has been
to discuss strategy regarding actually pending litigation or immediately threatened litigation if an
open meeting would be deleterious to the municipality's position. The body itself must be a party
in the litigation or reasonably expect to be a party. A recently added likely reason for you to go
into executive session could be to conduct a mediation procedure.

The proper way to go into Executive Session is: first convene in open session of a posted public
meeting. Then vote by majority roll call to go into executive session. The presiding officer must
first state the purpose for the session and say whether or not the board will reconvene afterwards.

Required Notices of Meetings are the responsibility of the Officer calling the meeting.

o File with the town/city clerk and post publicly in the clerk's office or main community
bulletin board

e The notice must be posted at least 48 hrs. in advance (including Saturday, but not Sunday
or legal holidays)

e Include date, place, time. "Every 3rd Wednesday" is not enough. A specific list can be
posted if you adhere to it rigidly.

¢ You can post a series of meetings ahead of time, but any change must be posted at least
48 hours ahead of the meeting affected.



Required Record of Proceedings (also known as Minutes): The following content is required
for minutes:

e Date

Time

Place

Members present/absent
Actions taken

Roll call votes

Minutes become public records immediately except for executive session minutes. However,
executive session minutes must be made available to the public after the reason for secrecy no
longer applies. ‘

No special format is required. Keep tapes or discs until official printing.

The Open Meeting Law does not apply to:
e site visits (generally)

¢ chance/social meetings, even if matters relating to official business are discussed so long
as no final agreement is reached

The Open Meeting Law does not require:
e printed or posted specific agenda - but this is obviously a good idea,
e public participation (i.e. people do not have to be allowed to speak)
* publication or mailing notice to abutters (except as required by law, for example, for
public hearings)
e apublic meeting to reduce a decision to writing, but all conditions of approval need to

have been made known at public session. Once the decision is made at a meeting, a
member can write it up later.

Emergency meetings (sudden, unexpected occurrence or set of circumstances demanding immediate
action) must adhere to Open Meeting Law but not to the notice of meeting requirement.

Conducting Meetings with Meaningful Access

The meeting environment has to allow all persons to hear (and preferably see) all discussion and
decisions. (note Americans with Disabilities Act guidelines) You must take action to remove
disturbances, and use a large enough hall so that all may fit. The Presiding Officer may (and
should) request all persons to be silent, and may (should) remove anyone who persists in

disorderly behavior despite warnings. There should be no closed doors unless there is a sign
inviting people in.

In an open meeting, attorney/municipal client privilege is waived. That is, an attorney must
deliver advice to you in the open, except under the strict limitations of executive session.

Avoid conduct that leaves the impression of OML violation.
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Quorums

* General rule: majority of board is a quorum, in absence of statutory restrictions, and a
majority of a quorum may act (usually by majority vote of those present and voting)

» No regard for vacancies, i.e. a majority of the number of members there are supposed to
be

» Cannot count member with conflict for quorum in regard to that matter

e Ordinarily if a super majority is required (e.g. 2/3, 3/4 or unanimous), you should have
that number of members present

» No telephone calls for quorum. Neither serial nor conference calls are permissible if a
quorum is involved

¢ Upon municipal acceptance, a member may miss one session of a hearing and still vote as
long as that member certifies in writing that he/she has reviewed all evidence of the
missed session

A super majority means that the vote required to approve is greater than the simple majority of
50% plus one. Whether a super majority is required is determined by a variety of statutes
pertaining to such decisions as special permits, and variances. The exact number required can
vary according to the number of board members. For example, a three member ZBA may need
all three votes to achieve a super majority, whereas a five member board may only need four out
of the five. If you have questions about this, check with your town counsel or city solicitor.

Voting

e Must take place at meeting. No call-ins or faxes.

e Abstention counts toward quorum, but not as vote for or against a motion.

e Tabulate vote based on those present and voting. Majority (or super majority) required
for motion to pass.

e A tie vote usually defeats a motion.

Public Hearings

e Due process may necessitate a public hearing, even if statute does not require one.

¢ Constitutional requirements take precedence over statutory ones.

e Public hearings may not be on the same day as state or municipal election, caucus, or
primary in a town or city (for special permits, variances, appeals or any public hearing on
Zoning Act related issues.)

e Public hearings can continue to a certain date without sending out new notices, but must
state the date, time and place at the hearing and re-post with 48 hour notice!!

e When interested parties may no longer present information, and argument is finished, the
hearing has ended and the time clock for your decision starts ticking.
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THE CONFLICT OF INTEREST LAW (CHAPTER 268A)

Who is covered?

The law applies to everyone from Governor to unpaid board member, whether you are
Elected or appointed,

Full or part-time,

Paid or unpaid,

Current or former,

Partners of current or former.

Wb

What activities are covered?

e Bribes (i.e. to influence action). No making, seeking, or receiving bribes.

o Extra pay, gifts, privileges, (i.e. because of your official actions). Nothing of value over $50,
even out of simple gratitude for a job well done. No tickets or free passes to sports events
etc. ’

e Participating in a matter in which there is any financial interest of: you or member of your
immediate family (including as abutter) your business partners, an organization (including
non-profit) for which you are officer, director, present or prospective employee

What should you do?

If you have a question concerning your own position, request opinion from town counsel or
contact the State Ethics Commission before engaging in the activity or participating in the matter.
Stay totally clear of the matter until you receive a favorable opinion. If conflict comes up, advise

the person or board who appointed you (or fellow board members) in advance, in writing and file
with the town or city clerk.

This allows others to assign the matter to someone else, or to make a written determination that
your interest is not so substantial as to require your withdrawal from the matter.

Someone who is otherwise disqualified because of a conflict may still act on the matter if his/her
not acting would defeat the purpose of the proceeding and the result is a failure of justice. (For
example, no action is possible without your vote, and there is no alternative member or other
board or official who has jurisdiction.) This Rule of Necessity can only be invoked if a board is
unable to act because of a lack of quorum resulting from the disqualification of one or more of its
members. You cannot invoke the Rule because of vacancies or absences or to break a tie vote.
You can only use it as a last resort. Only the chairperson (not the disqualified member) may
invoke it, on advice of the town counsel or city solicitor. If the Rule is invoked, note in the
minutes how and why you used it as a last resort.

Standards of Conduct

Youmaynot. ..

e Accept other employment which would impair your independent judgment
e Improperly disclose confidential information
e Use your position to gain privileges

12



For yourself or others: Give reasonable impression that you will listen to all sides impartially
and that you are not improperly influenced. If the matter is adjudicative, disqualify yourself if
you've already made up your mind, or have a closed mind about the facts or parties involved, or
have personal animosity. For making public policy or factual determinations, you do not
necessarily have to disqualify yourself even if you've already made up your mind.

DUTIES AND RESPONSIBILITIES

PLANNING BOARD

Now we are going to focus in more detail on the specific responsibilities of the planning board.
We talked about their basic tools earlier. We will finish up by doing the same for the zoning
board of appeals. For each board we will focus on your make-up, and your special areas of
responsibility.

e Composition (as set by state statute)
¢ Principal Duties and Statutory Responsibility
1. Master (or Comprehensive) Plan
2. Zoning
3. Subdivision Control Law
4. Scenic Roads

COMPOSITION OF THE PLANNING BOARD
e At least five, no more than nine members
Three or five year terms determined by town meeting or city council
At least one term expiring each year (staggered terms)
Elected or appointed (varies by municipality)
A Board's level of independence can be highly influenced by whether it is elected or
appointed. This is determined by your municipal charter.

AREAS OF RESPONSIBILITY

Comprehensive (Master) Plan

A comprehensive or master plan is a public document with legal standing. A sound, properly
adopted master plan serves as an argument for why decisions based upon it are not arbitrary and
capricious.

Adopted by majority vote of planning board following public hearing. For sound political
reasons, and to ease future implementation, you may choose to have town meeting/city council

endorse or accept the plan, but it becomes the municipality's official plan when you adopt it.

Addresses current and forecasted land uses.
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Sets policies and plans for long term management of growth and development. These are
the physical aspects of your community that must be included in your plan, according to state
statute. But it is your community's plan. You can include other things, too. For example, how
town hall will relate to, and work with, the business community or local volunteer groups. These
"nonphysical” considerations may be very important to your planning to achieve implementation,
for example to win the votes necessary to amend your zoning or to fund capital improvements.
Or working with your Downtown Business Association may be key to implementing the
economic development component of your plan.

Must be comprehensive and internally consistent. Your plan must be comprehensive and
internally consistent precisely because of its basic purpose: to understand how all the parts of
your community fit together and to set policies and guidelines to help your regulations and
actions be consistent. Don't let this discourage you. 'Comprehensive' doesn't have to mean
‘encyclopedic’. Gather the best information you can for now, and think about the broad outline of
your community and the overall patterns of development. What is crucial is community-wide
consideration of the big picture, and agreeing on useful policies to help make important
decisions. A good master plan is a living document. You can fill in missing pieces, get more
specific, and adjust it over time. The important thing is to plan for your shared future. You may
already have pieces of a master/comprehensive plan, for example an open space and recreation
plan, an historic survey, or an economic development Plan.

Planning Board Duties Relating to the Master/Comprehensive Plan

Adopt and amend from time to time, State statute designates you as the body who may adopt
and update the local comprehensive plan. A tool that is rusty and out of date won't be used.
Make sure that your plan addresses and gives guidance on the issues that confront you and your
fellow officials. If it does not provide a basis for making the decisions that you face, it is due for
an update.

Spearhead broad-based process to inform, involve, and gain knowledgeable support from
residents and other officials. Speaking philosophically, if this is a plan for the community, the
community must develop it. Speaking practically, the five or nine members of one board (even
with a fantastic staff, RPA, or consultants) do not have the knowledge or energy to generate a
good master plan. Speaking politically, a plan developed in a vacuum won't have a prayer of a
chance of implementation. You adopt the Plan. Other people vote the regulations and money to
implement critical objectives. Daily decisions by other officials will follow its guidance or
undercut its intentions. How can they pay attention to a master plan they don't understand and
may not agree with? If this is seen as 'the planning board's plan', you've wasted your effort and
not done your job, because there still is no master plan that is guiding the municipality.

Consider seeking Town Meeting or City Council endorsement. If the process that generated

the master plan also generated a community-wide mandate for the plan, it should be fairly easy to
get this vote, and subsequent votes on implementation actions will be made much easier.

14



Advocate use as guide for decisions. Keep reminding officials and residents that the Plan is

their tool to help make decisions easier. Quote from it during public debate. Refer to it in your
decisions and recommendations to other governmental bodies. Ask that an agenda item in all

Board's meeting be periodic consideration of whether the plan is still a useful reference for the
decisions confronting your fellow officials.

Zoning

Zoning protects health, safety and welfare. It divides the community into districts, each with
regulations regarding: use of land, area of buildings as shown on the official zoning map, etc.

Zoning can't regulate everything, but it greatly influences the look and use of our constructed
environment. It is a tool for implementing the comprehensive/master plan: zoning should be
guided by and consistent with the plan. Other workshops will go into much more depth about
zoning. Our purpose here is to stress how important it is that your zoning be tailored to fit with
the objectives of your comprehensive/master plan, and also to outline what part the planning
board plays in the adoption and administration of zoning.

Planning Board Duties Relating to Zoning
The three major categories of responsibilities under the zoning act for the Planning Board are:

¢ Conducting public hearings about zoning changes,
e Responding to special permit applications and
e Conducting site plan review.

Variances to the zoning bylaw are the responsibility of the Zoning Board of Appeals.

Conduct public hearing and make recommendation on proposed zoning or amendments, no
matter who initiates these steps.

As the board responsible for long range planning, you must advise the town/city regarding how a
proposed change would work for or against the community's desired future. A good
master/comprehensive plan clearly explains what that desired future is and provides the rationale
you can use to evaluate whether or not a proposed amendment would be in the best interests of
the community.

About Special Permits: The Zoning Act allows certain land uses by special permit. Granting a
special permit is discretionary but should follow clear standards spelled out in the zoning bylaws.
Who is the Special Permit Granting Authority (SPGA) in town hall varies with the different
special permits.

15



The planning board may be the Special Permit Granting Authority. This is a crucial decision
made in your zoning ordinance. The planning board's expertise lies in making planning-related
judgment calls, whereas the ZBA's expertise tends to be in adjudicative decision-making. The
Special Permit Granting Authority should fall on the board which is in the best position to
exercise judgment on behalf of the community.

About Site Plan Review: Site Plan Review is a zoning or nonzoning mechanism that allows the
municipality to review and condition certain uses or activities where the underlying use is
permitted by right or allowed subject to a special permit. Your zoning bylaw will specify what
uses, activities or structures will be subject to site plan review.

The Planning Board and Subdivision Regulations
About Subdivision Regulations:

e They control the conversion of undeveloped land into smaller lots (residential and non-
residential) and the roadways and services required.
o They should be guided by and consistent with master/comprehensive plan and zoning
e They address:
1. adequate access for safety
compliance with Zoning
compliance with other Bylaws
adequate utilities and water and waste water services
adequate drainage, stormwater management

bl 2

The density and development pattern reflect what your Zoning allows and requires, but through
your Subdivision Regulations and review process you determine a great deal about how new
development is laid on the landscape.

Planning Board Duties Relating to Subdivisions

Determine whether plan is Approval Not Required (ANR). That is, exempt from subdivision
regulations because the lots have adequate frontage on an existing way. The issue of determining
whether adequate access already exists is the subject of another workshop.

Adopt Subdivision Rules and Regulations. What should new roads look like? Just how much
pavement fits on your landscape? What about sidewalks, paths, street trees, utilities, walls, other
elements in public rights of way, including easements? What information should be on plans and
in the submittal package before you accept and consider an application? Your subdivision
regulations tell the applicant what you expect, what you require, and what your standards are.

To adopt or amend your regulations requires a duly posted public hearing followed by a majority
vote of the planning board.
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Review and approval or disapproval of Preliminary Subdivision Plans: Preliminary plans are
required for non-residential plans, and strongly recommended for residential ones. At this early
stage, you have an excellent opportunity to suggest, influence, negotiate, and drive home your
requirements. You can approve, conditionally approve, or disapprove the preliminary plan. In
the case of disapproval, you must outline the reasons for your disapproval.

Review and approval or disapproval of Definitive Subdivision Plans: Definitive Subdivision
Plans require a Public Hearing. The Board of Health must have received a copy at filing and
must approve the plan. You cannot approve a plan that doesn't comply with their
recommendations. If the Board of Health does not report within 45 days, it is deemed approved.
See Chapter 41 §1U

You can approve, approve with modifications, or disapprove a definitive plan. You can only
disapprove it for specific violations of the subdivision regulations or for not following Board of
Health recommendations.

If you disapprove the plan, you must detail in writing the basis for your disapproval and specify
definite suggestions for amendment. Be clear and complete.

Planning Boards and Scenic Roads

About Scenic Roads. Once a municipality designates by town meeting vote a road scenic, trees
and stone walls in the right of way, cannot be cut, removed, or destroyed as part of road repair or
reconstruction without prior written consent of the Planning Board.

A municipality cannot give scenic designation to a state-owned or maintained roadway.

Planning Board Duties Relating to Scenic Roads

e May recommend designation »

¢ Hold Public Hearing on request to cut, remove, or destroy tree or stone wall, public
hearing held jointly with Tree Warden, if it concerns cutting a Public Shade Tree

e Decide whether to provide written consent

Once a road is designated as scenic, written consent from the planning board must be obtained
before a tree or stonewall in the right of way can be cut, removed, or destroyed as part of
roadway maintenance or reconstruction. Note that this protection does not extend to private
landowners making these changes, for example to build a driveway. That concern must be
addressed by other means, for example through your Subdivision Regulations or Site Plan
Approval.
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ZONING BOARD OF APPEALS

Now it's the ZBA's turn! Here are the key points we'll be looking at.
e Composition
¢ Duties and Responsibilities regarding:
1. Adopt own Rules for conducting your business
2. Zoning
3. Comprehensive Permits

COMPOSITION OF THE ZONING BOARD OF APPEALS

At least three but no more than five members.

Elect Chair and Clerk annually.

One term expiring each year

Appointed unless local charter says otherwise :

Local Zoning Bylaw/Ordinance may allow for associate members. This is a particularly
important point for the ZBA, given the judicial nature of your responsibilities and the
tough spot you are in if you haven’t got a quorum or one or more members have to excuse
themselves due to conflict. Think through the implications of this option, and consider
amending as necessary the zoning provision that establishes the local ZBA.

AREAS OF RESPONSIBILITY
ZBA Duties Relating to Adopting Own Rules

Earlier we scanned the contents of board rules that apply to most boards, and these are relevant to
the ZBA, too. Because you have such a range of appeals and administrative processes crossing
your desk, you have to be especially careful that your standard operating procedures are fair and
clear to all parties, adhere to the various "ticking clocks" that apply to different matters, and
provide you with the best information and most time to exercise your best judgment. They have
to be:

* Consistent with statute and local zoning,

¢ Filed with Town or City Clerk, and ,

 If the ZBA appoints Zoning Administrator, the duties and limitations of the position must

be identified in the rules.

A word regarding the Zoning Administrator position. This is not the same as the Zoning .
Enforcement Officer. Local bylaws can designate an official who is charged with enforcing
zoning. By default, this is the Building Inspector in most municipalities. Under state statute the
ZBA could appoint a Zoning Administrator, to whom the ZBA delegates certain of their powers,
for example ruling on appeals. Few ZBAs have chosen to follow this course.
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Tomorrow dig out your own rules about how you conduct your business on behalf of the
community. Are they current? Do they truly reflect how you operate? If not, should they be
changed, or should you update how your meetings and hearings are conducted?

ZBA Duties Relating to Zoning
Note that state statute carefully lays out a process and schedule for each of these.

Administrative appeals (For example, regarding the Building Inspector's decisions)-
Appeals from decisions of zoning administrator (If you have one)

Special Permit Granting Authority (if specified by local zoning)

No power to determine whether zoning is invalid

Variances

This is the most frequent violation of the law committed by ZBAs!! Pull out and memorize the
provision of the statute that specifies the conditions under which you may grant a variance!!
Each and every one of those prerequisites must be there for you to grant the variance. The
illegal granting of variances is undermining plans and regulations all over the Commonwealth.
Beware of thinking that local traditions, or previous practice provide a guide.

The following graphic' sums up the requirements very clearly. Unless every one of these
conditions is true, you cannot grant a variance.

...there are several prerequisites to the granting of a variance.
These are stated conjunctively and not disjunctively. A failure to
establish any one of them is fatal...

Blackman v. Board of Appeals of Barnstable
334 Mass. 446, 136 N.E. 2d 198 (1956)

* Based on a graphic created by the Massachusetts Federation of Planning and Appeals Boards.
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For both use and dimensional variances, the conditions affecting the parcel or building must not
affect the whole district. There must be substantial hardship that would result from strict
enforcement of zoning on that particular parcel. The variance must be possible without
detriment to the public good and without derogating the intent or purpose of the Zoning.

If even one is not true, you must deny the request.

ZBA Duties Relating to Comprehensive Permits

Under Massachusetts law, if a developer proposes a project that will contain affordable housing,
he or she may apply for a comprehensive permit, which supersedes local zoning's density and use
regulations, and review procedures.

Here is where the ZBA becomes involved in a subdivision type decision -- the kind of decision
that you are not usually called on to make. You need information and quick response from all
your fellow officials in order to have the best basis possible for your decision.

Comprehensive permits can be a useful tool for the town or city to support a locally initiated
effort by your Housing Partnership, or a private developer who is trying to build what the
municipality's housing plan says you want, to achieve certain housing opportunities without
totally altering your zoning bylaw.

Here are the steps required by state statute. They are logical and they require quick, coordinated
action.

Receive and rule on applications

Notify each applicable board quickly, so they have time to get back to you.
Hold Public Hearing (within 30 days of the application)

Decision by majority vote (40 days after termination of Hearing)

Written decision, findings, reasons

SR

Here is where your skill and good judgment show. Your decision must be carefully considered
and based on solid information. This is why you need a good comprehensive/mater plan and
productive local housing effort. If the applicant has agreed to make changes to make the plan
acceptable, specify every one of them in your written decision. If you have not been able to gain
concessions that make the plan acceptable, consider very carefully how a housing development
of the nature proposed could be made to fit on the site. Then spell it out in a conditional
approval. Quote chapter and verse from your master plan, your housing policies and plan, the
data on natural resource constraints.

Approach a comprehensive permit application as an opportunity to obtain a benefit for your

community: affordable housing that meets local needs. Your responsibility is to marshall the
available information, listen carefully to advice and opinions particularly from your fellow
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officials, work for the best development plan you can get, decide whether it is acceptable, and
carefully record all your findings and reasons.
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